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Barrier’s Commission Subcommittee on Title 5 

 
Introduction 

 
The subcommittee on Title 5 of the Special Commission on Barriers to Housing has met, 
shared experiences with both state and local regulations for the design and construction 
of on-site sewage disposal systems and reviewed a number of examples of such 
regulations.   In summary, one could say all of these regulations in some way restrict land 
from being used for housing or, at least, add some cost to housing.  
 
 There are varying conditions across the state and local regulations that are based on 
science may produce better functioning systems, promote sanitation and protect 
important ecologic resources. Communities are facing severe limits on their ability to 
provide adequate water to drink and an environmentally sound method of disposing of 
their wastewater. Properly operating on-site systems provide an effective way to dispose 
of wastewater and recharging groundwater.  
 
Local boards of health presently have the authority to enact more stringent regulations 
than the present Massachusetts Sanitary Code found at 314 C.M.R.15.00. Local boards 
must enact these regulations under their general rule making authority pursuant to M.G.L. 
c.111, Section 31.  They are required to file the regulations with the Department of 
Environmental Protection (DEP) for a central register. Not all boards of health comply 
with this requirement.  While we are not aware of any legal challenges, presently the 
failure to file regulations with DEP is not fatal to the legal validity of the municipal 
regulations. Under Tortorella v. Board of Health of Bourne, 39 Massachusetts Appeals 
Court 277, (1995) the Massachusetts Supreme Court upheld the rights of the Board of 
Health to enact more stringent regulations. 
   
The subcommittee identified several reasons why municipalities adopt standards stricter 
than Title 5.  First, local environmental conditions may warrant it.  Second, there 
continues to be debate about the science behind some parts of Title 5, such as setbacks, 
and municipalities may feel justified in going beyond the standards based on their own 
interpretation of the science.  Third, communities may perceive that zoning regulations 
and other planning tools do not provide adequate means to properly manage growth.  
They may use local Title 5 regulations to fill this gap.  The implication here is that the 
local regulations are not always based on science.  Fourth, local boards may lack the 
resources or training to fully implement Title 5, so they misapply the regulations or 
prohibit some things allowed by the state.  Finally, there are gaps in policy and 
implementation at the state level that may have led communities to adopt their own 
regulations. 
 
This report makes recommendations addressing all but the first and second identified 
reasons.  Where local environmental conditions legitimately require standards stricter 
than Title 5, there is a presumption that those environmental protections will be honored.  
Regarding the second issue, technical literature contains the results of studies that have 
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found varying rates of survival for pathogens traveling through saturated and unsaturated 
soils and also variations in soluble nutrient concentrations measured in the groundwater 
down gradient from on-site disposal systems.  There is no consensus about safe or 
adequate setbacks from water supplies or environmentally sensitive lands and waters.  
The subcommittee chose not to debate science-based regulations regarding setbacks from 
resources but instead to evaluate requirements that had little apparent scientific 
foundation. However, it should be noted, that while supposedly science-based, there are 
numerous examples of regulations that appear to adopt the philosophy that doubling, 
tripling or even quadrupling Title 5 will provide a margin of safe ty.   This multiplier 
concept may result in overly conservative regulations that could restrict land for housing. 
 
 

1. Burdensome Local Limitations  
 
1.1 Local Limitations  
 
The subcommittee, relying extensively on their collective experiences, considered 
numerous local regulations adopted under M.G.L. c.111 sec. 31 and found common 
categories of conditions that constitute barriers to housing without a readily apparent 
public health or environmental benefit.  Some subcommittee members felt that the local 
limitations are driven by a local initiative to limit or control growth and a desire for the 
board of health, through its regulatory powers, to overcome perceived weaknesses in 
local land use regulations.   M.G.L. c.111, Section 31 requires boards of health to report 
the conditions that trigger stricter local requirements at a public hearing. While boards are 
required to file their local regulations with DEP, they are not required to state how 
science supports the limitations nor are they required to file that information with DEP. 
The Department has on file local regulations from 125 communities. The subcommittee 
did not try to resolve why the limitations were put in place. The restrictions that are 
summarized below exceed the Title 5 requirements, add costs, restrict land and can be 
barriers to housing without having, in the opinion of the majority of the subcommittee 
members, a demonstrable public health or environmental protection benefit. 
 

(a) Process Limitations  - Towns have enacted regulations limiting the time 
of year soil evaluations and percolation tests may be observed.  Given that 
soil evaluators must be certified by the state and are taught to recognize 
soil features that are indicative of seasonal high groundwater, many of 
these time restrictions are unnecessary and delay without environmental or 
public health benefit. Other process limitations include seasonal 
limitations on construction of on-site systems, requiring system designs 
based upon “policies”, not publicly available regulations or good 
engineering practices and lack of agent availability to witness soil testing 
or schedule design reviews.  

(b) Oversizing Requirements - This is a very common feature of local 
regulations that clearly adds to the cost of housing and may, in fact, reduce 
treatment efficiency. Oversizing requirements include increased flow 
allowances – calculate per Title 5 then add 50% or double; over-counting 
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bedrooms – all rooms above the first floor shall be considered bedrooms; 
and directly boosting the long term acceptance rate of soil from that 
required in Title 5. 

(c) Reserve Area Requirements - Communities have enacted regulations 
that require expanding setbacks between primary and reserve areas, 
especially for trench systems. Some communities require the reserve area 
be cleared and graded when the primary area is built and, at least in one 
case, to require the reserve area to be actually constructed with the 
primary area but not connected or used until a future failure, if ever, 
occurs.  These requirements add substantial cost compared to Title 5 and 
appear to have limited environmental benefit. 

(d) Percolation Rate Limits - While Title 5 allows building on lots with a 
sufficient area of soils having field-tested percolation rates of 30 minutes 
per inch or less, some communities have limited maximum rates to 20 
minutes per inch thereby reducing land that would be otherwise buildable. 
Other communities have placed limits on sites where the percolation rates 
are too rapid and disallowed sites with rates less than 2 minutes per inch 
instead of requiring the design measures provided in Title 5.  There is 
limited scientific reason for restricting percolation rates from those listed 
in Title 5 as long as proper design measures are followed.  

(e) Limiting or Prohibiting Mounded Systems  - A number of communities 
limit or prohibit the construction of disposal systems in fill to obtain the 
required separation between the bottom of the disposal system and the 
maximum groundwater level.  These frequently include excessive off-
grading requirements or setbacks from property lines, which can add 
significant costs.  Many effectively prohibit mounded systems by 
requiring four feet of “naturally occurring” suitable material to be above 
the maximum groundwater elevation; several require 6 feet of separation. 
Some require 6 feet of naturally occurring soils, which would eliminate 
much of a mound.  These effectively eliminate building lots with seasonal 
high water tables, conditions for which there are well-established 
engineering and construction solutions. 

(f)  Limiting Innovative or Alternative Technologies for Systems  - Some 
communities have local restrictions on the use of innovative or alternative 
Title 5 systems. These systems, which provide a higher level of treatment, 
can be effectively used to address difficult remedial cases, especially near 
sensitive lands. This will allow additional existing housing stock into the 
marketplace. 

(g) Prohibiting Shared or Community Systems  - Title 5 allows individual 
homes to share a common disposal system within certain limits on flow 
and level of treatment.  Many local regulations do not.  This local 
prohibition limits remedial options where neighborhood problems exist.   
While there may be public hesitation to accept these community systems 
and legal arrangements are needed, there is no scientific or engineering 
reason why they cannot provide well- functioning systems that achieve a 
high level of environmental protection. 
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Recommendation 
 
It should be noted that the subcommittee felt that there are in some circumstances science 
based reasons for having stricter local limitations and therefore rejected the idea of 
prohibiting communities from adopting their own standards. In response to concerns that 
some of the above restrictions might be anecdotal, DEP reviewed randomly selected local 
regulations from 12 communities to determine if any contained the above type 
restrictions. The results of that review are summarized in the attached table.  
  

It is recommended that M.G.L. c. 111, section 31 be amended. Under the 
amendment the local board of health would be required to identify the local 
conditions which exist or reasons for exceeding such minimum requirements  
must specify the scientific, technological or administrative need to support the 
change in the regulations. Second, the board of health would have to file the 
regulation and supporting information with the DEP within thirty (30) days in 
order for the regulation to become effective.  The statute should take effect one 
year after the date of enactment. There needs to be additional discussions and 
debate with the stakeholders and as part of the legislative process on whether or 
not to make this requirement retroactive. 
 
During the one year between enactment and the effective date of the 
amendment, DEP should issue guidance to boards of health indicating that in its 
opinion the above types of regulations do not, on their face, appear to be based 
on science.  Boards would be advised to examine their regulations and if they 
contain these types of condition they should obtain the necessary scientific 
documentation, if they haven’t already done so, or eliminate them. DEP should 
collaborate with the Massachusetts Association of Health Boards (MAHB) and 
the Massachusetts Health Officers Association on providing guidance and 
training to local boards of health to assist them in improving their local 
regulations and practices and complying with the new requirements.  
 
Lead: DEP 
Cost: Two ftes and small contracts with MAHB and MHOA to provide guidance 
and training. 
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Results of Random review of Board of Health Regulations More Stringent than Title 5 

 

TOWN 
Process 
Limitatio

ns 

Oversizing 
Requiremen

ts 

Overbuildin
g 

Requiremen
ts 

Percolatio
n Rate 
Limits 

Limit or 
Prohibit 
Mounde

d 
System

s 

Limit I/A 
Technologi

es 

Prohibit 
Shared or 
Communi

ty 
Systems 

Billerica X X    X  

Bolton X X X  X   
Boxborou
gh X  X X X  X 

Deerfield  X X     

Dennis X X X  X  X 

Dover X X X X X   

Leverett   X X X   

Marion  X      

Norwell X  X  X   

Rowley X X X X X   

Stow X X   X   

Wendell X  X     

Total 9 8 9 4 8 1 2 
 
The total number of towns in the Commonwealth with known local board of health 
regulations or by- laws supplementing Title 5 is 125.  The above data represents the 
review of approximately 10% of the towns with such regulations or by- laws for the seven 
criteria listed in Section 1.1. 
 
1.2 Prohibitions on Alternative Systems and Shared Systems  
 
Some communities have passed regulations barring the use of alternative technologies 
under Title 5 and/or use of Shared Systems. State government should renew its focus on 
these approaches because they have the potential to ensure high quality wastewater 
treatment and to encourage clustered residential development, groundwater recharge, and 
land conservation.  Additionally, these systems can alleviate the incidences of perceived 
Title 5 problems (from the municipality’s perspective), such as mounding or the need for 
larger than standard reserve areas and leach fields.  They also offer the developer a less 
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expensive option to installing many individual systems, thereby clearing the way for 
more affordable housing developments. In spite of these benefits, there are some barriers 
to using Shared Systems, namely land use approval, liability, and long-term maintenance 
of systems. DHCD and DEP have worked together in the past to identify these issues, 
therefore, the next step is to identify feasible solutions. 
  
Recommendation 

 
DEP and DCHD should build on past collaborative efforts to identify other ways 
in which the two agencies can collaborate on the implementation of alternative 
technologies and shared systems. These efforts should include, at a minimum, an 
evaluation on how these systems are performing and whether there are ways to 
simply the procedures. 

 
Lead: DEP 
Cost: Minimal 

 
2.Improved Science and Education 

 
2.1 Technical Education 
 
The subcommittee is aware that one important way to achieve more efficient board of 
health operations would be the increased access to science and training from DEP to the 
local boards of health.  Advocates have worked hard to provide training for their 
members and the subcommittee would like to support these efforts.  Board of health 
members with access to science and training are more likely to identify the public health 
issues and make informed decisions. 
 
Much of the science used in developing the 1995 revisions to Title 5 was based on the 
Defeo-Wait Report. That report is now over 10 years old and while it was very 
comprehensive, there have been advancements in science as well as significant 
experience gained by DEP as a result of implementing Title 5. Improved science and 
technical information in the form of a guidance document would be useful to all parties in 
the Title 5 review process, namely; DEP, local boards of health, environmentalists, and 
the development community, 
 

Recommendation 
 

The Commission should consider funding an update to the DeFeo-Wait Report 
and collection of literature from the other states and relevant sources. An 
advisory group should be created by DEP to assist in compiling existing science 
and as a forum for technical discussions on updated scientific discussions.  
 
Lead: DEP 
Cost: Consulting contract less than $100,000 
 



Appendix G 

G-8 

Recommendation 
  

A guidance document similar to the DEP Stormwater Guidance document 
should be published that addresses the technical questions associated with Title 5 
and provides the science and literature that address these issues. The Advisory 
Committee would oversee the update and assist in the presentation of the science 
and literature.   

 
Lead: DEP 
Cost: Consulting contract less than $100,000 
 
Recommendation 

 
A process for education of local boards of health should be developed to 
accompany publication of a guidance document, as well as any amendment to 
the board of health enabling statute.  

 
Lead: DEP 
Cost: Contract for training for approximately $100,000 
 

2.2 Access to Resources 
 
Boards of health across the state have varying levels of capability to implement Title 5. 
This capacity is primarily limited by the individual and collective knowledge and 
experience of the local board.  Additionally, capacity is limited by access to resources, 
including training, funding, and personnel; perceptions on the part of board members 
regarding priorities and realities; circumstances within their jurisdictions, including 
landscape, natural resources, type of development occurring, etc.; time available to 
handle the job duties; and extent of their responsibilities.  The characteristics of a 
community also factor in: natural resources, political circumstances, socio-economic 
situation, development priorities, demographics, etc.  Boards of Health are especially 
vulnerable to a lack of capacity because their mission is very broad -- it covers public 
health and environmental management -- and they have regulatory authority. 
 
Training itself can address some of the artificially strict Title 5 regulations.  For instance, 
it is one solution to the problem of boards of health prohibiting alternative systems if they 
don’t understand them and feel unprepared to regulate them.  Training can also clarify 
what special resource issues might exist in a community that would warrant stricter 
regulations. 
 

Recommendation 
 

The Commission should consider the use of circuit riders for assisting local 
boards of health and their agents in implementing Title 5. 
 
Lead: DEP 
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Cost: Five ftes per year for four circuit riders and one coordinator. 
 

2.3 Cross-Board Training 
 
While this subcommittee is primarily concerned with boards of health because they are 
the ones responsible for implementing Title 5, we are also working in the context of Title 
5 as a barrie r to development.  The boards that are normally responsible for managing 
development are planning boards, zoning boards, and boards of selectmen.  These are the 
boards that are trained in community development, while boards of health are trained in 
public health and environmental regulations.  When Title 5 is used as a means to control 
development, it puts boards of health in the position of policing growth without having 
the benefit of training or experience in this area.  

 
Recommendation 

 
The Commission should consider providing funding to develop programs for 
cross-board training on general Title 5 for conservation commissions, planning 
and zoning boards, and boards of selectmen.  
 
Lead: DEP 
Cost: Consulting contract less than $100,000 
 
Recommendation 
 
The Commission should consider expanding existing efforts, such as the Local 
Capacity Building Partnership and ongoing work of DEP and DHCD to provide 
assistance to local boards.  
 
Lead: DHCD 
 

2.4 Integrated Wastewater Management 
 
Wastewater management problems confronting communities today are comprised of 
complex and interrelated issues. Most remaining problems defy single solutions. Instead 
they require at least the consideration, and most likely the selection, of integrated 
solutions. DEP expects that proposals to manage complex wastewater management and 
water resources problems will incorporate a combination of traditional on-site disposal, 
moderately sized cluster systems and central collection and treatment technologies. The 
use of such an approach offers communities the chance to lower costs, keep water local 
and avoid some of the pitfalls that arise when attempting to site a single large discharge 
for all effluent. Title 5 plays an integral role in the state’s effort to properly manage its 
water resources. 
 

Recommendation 
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The Comprehensive Water Resources Management Guidance currently being 
developed by DEP for use by communities should include guidance on the role of 
typical on-site systems, shared and alternative systems and septage management 
districts as part of integrated solutions to wastewater management. The 
guidance should include examples of successes that have occurred and samples 
of acceptable legal instruments that are often required.  

 
Lead: DEP 
Cost: Minimal 

 
3. Title 5 Regulations and Policies 

 
While the subcommittee on barriers focused on issues related to local Title 5 regulations, 
on several occasions, topics within Title 5 itself came up in the subcommittee’s 
discussions. The subcommittee feels that it should include the results of those discussions 
it its report. 
 
3.1 B Horizon 
 
Based on the definition of impervious material, the DEP has interpreted Title 5 as 
excluding the B horizon, or subsoil, from use in soil absorption systems. This 
interpretation was based in part due to the fact that subsoil layers in Massachusetts vary 
considerably in thickness, texture and organic content. The B horizon, however, can be 
sufficiently permeable to be used in soil absorption systems. In addition, use of 
sufficiently permeable B horizon can provide some biological treatment of the septic tank 
effluent. DEP has recognized this and adopted a policy allowing for use of the B horizon 
for remedial use only. The science involved in developing the policy is also applicable to 
the installation of new systems. 
 

Recommendation 
 

DEP should develop a policy to allow for the use of B horizons, that are 
sufficiently permeable, in new soil absorption systems.   
 
Lead: DEP 
Cost: Minimal 

 
3.2 Nitrogen Sensitive Areas 
 
Title 5 contains a provision requiring additiona l treatment in nitrogen sensitive areas.  It 
designates nitrogen sensitive areas as Interim Wellhead Protection Areas and mapped 
Zone IIs of public water supplies.  The regulations also allow additional areas to be 
designated nitrogen sensitive as a result of scientific evaluation and incorporation within 
Title 5 and the Massachusetts Water Quality Standards.  The regulations do not specify 
the nature of the scientific evaluation.  However, some communities have required, 
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through local regulations, additional treatment in areas they feel are nitrogen sensitive by 
creating their own procedures for designating nitrogen sensitive areas without guidance 
from Title 5. 
 

Recommendation 
 

DEP should develop a guidance document on the nature and extent of the 
scientific evaluations necessary to designate an area to be nitrogen sensitive as 
well as the procedures necessary to adopt such a designation. 
 
Lead: DEP 
Cost: Consulting contract less than $100,000 

 
3.3 Percolation Rate 
 
3.3.1 Change in Maximum Percolation Rate 
 
Prior to the revisions of Title 5 in 1995, a lot was considered not buildable if the 
percolation rate of the soils available were slower than 30 minutes per inch as determined 
by a percolation test.  The revisions to Title 5 in 1995 contained provisions for DEP to 
obtain information on the advisability of allowing the construction of onsite septic 
systems in situations where the percolation rate is slower than 30 minutes per inch.  
 
Massachusetts is one of only two states that set a percolation rate limit of 30 minutes per 
inch. Most use 60 minutes per inch for the slowest acceptable field-tested rate.  At the 
time of the last revisions to Title 5, the issue of raising the maximum percolation rate to 
60 minutes per inch was left for further review by DEP after their analysis of 3 years 
experience with the then new regulations.  Increasing the maximum allowable percolation 
rate to 60 minutes per inch would make available significant land areas of glacial till soils 
that have percolation rates over 30 minutes per inch.   
 
DEP established a procedure for applicants to apply under a program that would permit 
up to “20 single family dwellings per year…” in situations where the percolation rate was 
slower than 30 minutes per inch. This procedure involves: 
 
• Completing and submitting an application; 
• Submitting plans and soil evaluations in accordance with Title 5; 
• Obtaining and submitting a letter of support from the local approving authority; 
• Submitting a monitoring plan that includes at least one annual inspection for seven 

years; 
• Submitting an application fee of $450. 
 
To date, with the potential for more than 120 applicants (20 per year x 6 years), DEP has 
received a total of less than 15 applications under this procedure.  Some members of the 
subcommittee felt tha t the application procedures deter developers from exercising this 
option. 
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Although some individuals on the subcommittee favored changing Title 5 to 
accommodate the slower percolation rates, the regulator participants considered this ill 
advised.  The provisions of Title 5 were meant to provide information to DEP on the 
advisability of such a change; however, the lack of applicants has not afforded the 
opportunity for clear information. Subcommittee members pointed out that there have 
been slow percolation rate systems installed for some time now for remedial purposes 
and that a review of these systems could provide valuable information.    
 
A primary concern of DEP has been that installation of on-site systems in high 
percolation rate soils requires specialized considerations in the design and construction of 
the systems as well as with the inspections of the installations and while there is 
experience in some parts of the state with the installation of systems in high percolation 
rate soils for remedial purposes, there is a lack of widespread experience among the 
practitioners within the state. Therefore it was felt that at least for the first several years 
there was a need for DEP oversight as training and experience developed for practioners.   
 
The compromise position is to allow at least 20 but not more than 50 applicants per year 
to apply under this program, and provide better outreach and assistance to potential 
applicants.  While the actual number of applications allowed will be set through the 
regulatory revision process, 50 was selected as the upper limit as it would only require 
minimal additional resources for DEP.  
 
The reasons for the lack of applicants to the existing program are not clear.  Some 
subcommittee members felt that the application was too similar to a Pilot Application, 
and hence required too much monitoring and was associated with the increased risks of 
that program and made lending institutions wary. An application packet could be 
developed that explained the program more completely, the application procedures could 
be streamlined and the regulations could be amended to remove some of the liabilities 
involved so that potential lending institutions would not assign the project a higher risk. 
 
 
 

Recommendation 
 

DEP should streamline the application procedure for applicants wishing 
construct septic systems where the percolation rate is between 31-60 minutes per 
inch, provide a better information packet and outreach component to explain the 
application procedure to developers and lending institutions, reduce the 
perceived risks involved, revisit the monitoring requirements and allow at least 
20 but not more then 50 applications per year for two to three years. At the end 
of two to three years DEP should present the results of the monitoring 
information it has gathered to a group of stakeholders and determine if the 
implementation of slower percolation rates under the general provisions of Title 
5 should be allowed. 
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Lead: DEP 
Cost: Two additional ftes to review additional applications and review 
monitoring results. 
 
Recommendation 
 
DEP, in cooperation with the MAHB and MHOA, should gather and review 
information from local boards on their experience with low percolation rate 
systems installed for remedial purposes. DEP should incorporate the results of 
this effort into its presentation on the above monitoring program.  
 
Lead: DEP 
Cost: Minimal contracts with MHAB and MHOA. 

 
3.3.2 Monitoring and Inspection Form 
 
One deterrent of any permit program is the cost of the required monitoring, inspection 
and reporting.  The intent of monitoring program being required by DEP is to ensure 
systems installed DEP in the slower percolating soil areas functioned hydraulically (since 
the treatment ability of slower soils is in general superior to faster percolating soils).  
DEP should include in the previously mentioned application packet a one-page inspection 
form that will meet the reporting requirements of the slower percolation rate areas. 
 

Recommendation 
 

Produce guidance for the monitoring program required in slower percolating 
soils and prepare a new inspection form. 
 
Lead: DEP  
Cost: Consulting contract less than $100,000 
 

 
3.3.3 Training for Professionals 
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The initial reluctance of DEP to allow septic systems in slower percolating soils was due 
in part to the lack of proper system installation training received by members of the 
design and contract communities.  While DEP has embraced the soils-based approach to 
septic system design, it realizes design and construction in tighter slower-percolating 
soils requires a higher level of oversight in all phases of the septic system installation.  
Training appropriate professionals can ensure proper design and construction.  
 

Recommendation 
 

DEP should implement a training program for the certification of Soil 
Evaluators, system designers and contractors for the design and installation of 
septic systems in slower soils, in anticipation of a revision to Title 5 that will 
accommodate up to 60 minutes per inch percolation rates. 

 
Lead: DEP 
Cost: Two ftes for two years  and one fte per year thereafter. 

 
3.3.4 Waiver of Fee 
 
In the period between now and the possible implementation of slower percolation rates, 
under the general provisions of Title 5, all applications with this feature should continue 
to be reviewed and approved by DEP.  The $450 application fee was meant to 
compensate, in part, for the time required by personnel to review individual projects.  If, 
as some contend, the application fee deters potential applicants of affordable housing, the 
application fee could be either eliminated or waived on the basis of each applicant’s 
financial status or some other objective criteria. 
 

Recommendation 
 

Remove the $450 Application fee for this permit or waive the fee based on some 
affordability criteria. 

 
Lead: DEP 
Cost: Up to $67,500 in lost revenue over three years. 

 
3.3.5 Local Approval 
 
Some on the subcommittee felt that local jurisdictions were using regulatory controls 
outlined in Title 5 inappropriately as a growth control.  This requirement of the Variance 
from Percolation Rate provisions is an obvious opportunity for local Boards of Health to 
exert control.  Although the septic system plan will receive full review by DEP, the 
Committee did not reach a consensus on whether or not to delete the requirement for 
local approval. 
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4. Minority Reports 
The subcommittee received one minority report and several sets of comments from 
members, copies of which are attached to this report. The subcommittee met to discuss 
the issues raised in these attachments and the appropriate response. While all comments 
were considered, the subcommittee agreed that, in general, the comments focussed upon 
four major issues which needed to be addressed and explained to the Commission. 
 
4.1 Local Title 5 regulations are used for land control. 
  
While many members of the subcommittee felt the Title 5 regulations were used for land 
control and one health board member admitted that it had happened in his community, 
the subcommittee did not have evidence that this generally the case. The report has been 
edited appropriately. 
 
4.2 The MA Association of Health Boards (MAHB) and MA Health Officers Association 
(MHOA) were not represented on the subcommittee. 
 
While the subcommittee included representatives of health boards and health agents, 
MAHB and MHOA were not contacted and asked to appoint a representative. Both 
associations have since been contacted, provided an opportunity to comment and 
participate in future meetings. DEP is meeting with the leadership of both associations to 
discuss the subcommittee report and their concerns. 
 
4.2 Local limitations are isolated occurrences. 
 
The claim was made that the local limitations discussed in Section 1 of this report were 
isolated occurrences. DEP reviewed 12 local regulations, 10 percent of those on file, 
randomly selected from around the state, to determine which, if any, contained the types 
of local limitations cited. The results of that review demonstrate that the limitations are 
not isolated occurrences. The results have been summarized in a table and incorporated 
into this report. 
 
4.4 Disagreement with the recommendation on increasing the maximum percolation rate. 
 
Concerns were raised on the basis for increasing from twenty to fifty the number of slow 
percolation rate systems allowed per year and whether sufficient data could be obtained 
over the three-year interim period. The text has been modified to reflect that fifty slow 
rate systems per year is the maximum number of systems that could be reviewed by DEP 
with minimal additional resources. It has also been clarified to reflect that any increase in 
the current allowance for twenty slow rate systems would need to be part of a regulation 
revision process. Further a recommendation has been added to have DEP in cooperation 
with MHAB and MHOA canvas local boards of health on their experience with slow rate 
percolation systems installed for remedial purposes, a long standing practice. 
       

5. Conclusion 
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There is a belief, among some, that the requirements of Title 5 alone are adequate to 
provide for the public health, safety and welfare in all on-site wastewater disposal 
situations. The Barriers to Housing Report raised the issue of whether local boards of 
health regulations are unnecessary and often unduly burdensome on applicants who wish 
to exercise reasonable use of their real property and therefore all local regulations should 
be repealed or made void. 
 
It was found that many local regulations proceed with sound basis and are in agreement 
with the provisions of Title 5, specifically 310 CMR 15.003(1) & (3) which states: “In 
general, full compliance with the provisions of 310 CMR 15.000 is presumed by the 
Department to be protective of the public health, safety, welfare and the environment. 
Specific site or design conditions, however, may require that additional criteria be 
met in order to achieve the purpose and/or intent of 310 CMR 15.000.” (Emphasis 
added) and “Local approving authorities may enact more stringent regulations to protect 
public health, safety, welfare and the environment only in accordance with M.G.L. c. 111 
sec.31 and M.G.L. c. 21A sec. 13.” 
 
It is conceded that some local regulations fail to clearly demonstrate a public health 
benefit and may have been a central motive for enactment in issues other than the 
protection of the public health and the environment. On the other hand, a wide body of 
literature and published studies support many local regulations. To indiscriminately 
eliminate all local board of health regulation related to Title 5 could significantly reduce 
the public health protection afforded by valid regulations and undermine the boards of 
health ability to administer this vitally important environmental care. Great care and 
innovative approaches should be considered to excise superfluous local regulations while 
maintaining those regulations that are based on legitimate public health and/or 
environmental concerns.  
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